
This article offers a sympathetic critique of Harold Berman’s interpretation
of the interaction between law and religion in seventeenth-century England.
Berman’s general historical account of what he calls the Western legal tradition
is shaped by an organizing thesis about the relationship between law and revolu-
tion, supplemented by a secondary thesis about the role of religion in the devel-
opment of Western law. However, Berman’s description of the English revolu-
tion is marred by a persistent failure to define and distinguish with sufficient
clarity the great variety of Protestant religious teachings of the day. As a con-
sequence, the potential impact of these beliefs on the law of England is not
adequately explored, and this makes it difficult to determine the extent to which
the religious beliefs of particular Protestant parties shaped the future develop-
ment of the Western legal tradition. Berman provides us, therefore, with a bril-
liant and provocative, yet ultimately attenuated, account of law and religion in
seventeenth-century England.

Introduction
Law and Revolution, Harold Berman’s landmark book first published in 1983,
ended with the hint of a sequel.1 Exactly twenty years later, in Law and
Revolution, II, the long-awaited sequel has been published.2

Law and Revolution began the story of what Professor Berman calls the
Western legal tradition. By this expression, Berman means the particular set of
legal institutions, values, and concepts associated with the distinctive histori-
cal culture and civilization of the peoples of Western Europe, conceived as a
coherent tradition, capable of growth and development over an extended period
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of time.3 Berman’s first volume recounted the formation of the Western legal
tradition in the late eleventh and early twelfth centuries, and its early develop-
ment through the thirteenth, fourteenth, and fifteenth centuries. The second
volume, Law and Revolution, II, takes up the story in the sixteenth and seven-
teenth centuries, focusing in particular on events that occurred in Germany and
England but that had implications for the Western legal tradition as a whole.

The brilliance of the ambitious project Berman commenced in Law and
Revolution lay in the fact that the book not only traversed the relevant histori-
cal details of a vast time-period, but also that in so doing it advanced a specific
(and controversial) historiography. Berman masterfully showed how a reli-
giously inspired revolution, initiated in the late eleventh and early twelfth cen-
turies, placed an indelible mark upon the legal systems of the medieval West.
He also suggested that through the course of a series of successive revolu-
tions—most of them religiously inspired—the Western legal tradition had been
periodically transformed, yet in a way that preserved its essential identity.4
Berman’s historiography thus advanced three general theses: first, that there
was and is such a thing as the Western legal tradition; second, that it was initi-
ated and has been periodically transformed by a series of revolutions; and,
third, that these revolutions have been religious (ideological or philosophical)
in their fundamental inspiration.

In Law and Revolution, II, the specific focus is upon on the consequences
of the Protestant Reformation and, in particular, the impact of Lutheranism
and Calvinism on the legal systems of Germany and England respectively. The
general thesis about the Western legal tradition and its revolutionary origins is
thus maintained, as is the argument that the periodic transformations of the
tradition have essentially been religious in character. However, the nature of
the historical events, as well as the interpretation Berman places upon them,
evidences a certain unraveling of the religious aspect of the thesis, particularly
when it comes to Berman’s account of what he calls the English revolution. It
is with this latter English and Calvinist part of the story that this article is
particularly concerned, but in order to address what Berman has to say about
seventeenth-century England it is first necessary to explain in more detail
Berman’s wider argument about the Western legal tradition as a whole.
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The Western Legal Tradition

Berman’s objective is to present, within the compass of two volumes, nothing
less than a comprehensive framework for the history of law in the West.5 The
ambitious scope of the project is simply breathtaking.6 Geographically, the
argument encompasses the legal systems not only of Western Europe but also
extends its reach eastward into Russia and westward to North America and the
New World. Chronologically, the story reaches back to the tribal laws and cus-
toms of the Germanic peoples of postclassical Europe and works forward to
the troubled state of the Western legal tradition in our own day.7 Thematically,
the work concerns all areas of law (jurisprudential and scientific, constitu-
tional and jurisdictional, criminal and civil, social and procedural) as well as
the full range of discrete legal systems of Western civilization throughout its
history (imperial and ecclesiastical, royal, feudal, manorial, mercantile and
urban, national and international). Theoretically, Berman advances a jurispru-
dence that seeks to integrate the three schools of legal theory that have domi-
nated the West (i.e., natural law, legal positivism, and historical jurispru-
dence).8 What is more, the work is contextual in orientation. While the central
concern is with law as such, crucial to the argument is the impact of political,
economic, and religious factors on the development of the Western legal tradi-
tion. Law and Revolution is thus not only about law and history, but it also
encompasses philosophy and theology, sociology and economics, and much
more besides.

The daunting scope of the undertaking is made comprehensible, however,
by a very specific thesis. As noted earlier, Berman’s central objective is to
present the Western legal tradition as a movement that had its origin in a revo-
lution and has been interrupted periodically by subsequent revolutions that
radically transformed the tradition but also remained within it.9 Revolution is
understood by Berman to be a concept and an experience that is original with
and constitutive of the West, founded upon a historiography that is neither
cyclical nor pessimistic, but rather understands history to have a dynamic qual-
ity—what Berman calls “a sense of progress in time” and “a belief in the ref-
ormation of the world.”10 Law and Revolution is, in essence, an account of the
revolutionary origin and progressive transformation of the Western legal tradi-
tion. The motif of “law and revolution” serves to organize the material into an
admirable synthesis, which makes a great deal of sense of both Western law
and Western history, expounded with a sensitivity to the minutiae of legal rules
and historical details as well as an appreciation for wider questions of general
principle and historical evolution.

Law, Revolution, and Religion
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In giving an account of the Western legal tradition in terms of periodic
transformation and revolution followed by periods of consolidation and grad-
ual evolution, a second, subsidiary thesis also emerges. Berman is concerned
to explain each of the transformative moments that have shaped the Western
legal tradition in a manner that does justice to the political, social, economic,
and religious context of each revolution. While Berman seeks to give each of
these elements its due weight, he is particularly concerned to underscore the
significance of the specifically religious (and, later, the philosophical and ide-
ological) factors—as against the tendency of mainstream twentieth-century
historiography to emphasize the political, social, and economic. As Berman
puts it, “[i]t is impossible to understand the revolutionary quality of the
Western legal tradition without exploring its religious dimension.”11 Thus, as
has been said, Berman’s interpretation of the Western legal tradition is marked
by two key themes: a primary thesis about the existence of the tradition and its
formation and transformation by revolution, and a secondary thesis about law
and religion.12 It is convenient to deal with each of these in turn.

Law and Revolution

The first of the revolutions—the upheaval that both initiated and consequently
defined the Western legal tradition as a whole—Berman locates in the reform
movement of the years 1075–1122, generally associated with the name of Pope
Gregory VII (1073–1085), and known to specialist historians as the Gregorian
Reformation or the Investiture Contest and, more recently, as the papal revolu-
tion.13 The efforts of Gregory VII and his supporters to secure the position of
the Bishop of Rome as the sole head of the church and to emancipate the clergy
from the control of emperor, kings, and feudal lords had the effect, Berman
argues, of establishing the Roman Catholic Church as a distinct institution
possessing its own, independent organs of government and system of law.14

The resulting systematization of the canon law,15 including the articulation of
its constitutional foundations16 and the organization of its various elements,17

constituted the first legal system in the West and thus the beginning of the
Western legal tradition.18 The essential features of the legal systems of the
modern West can be traced, Berman says, to the papal revolution.19

The Gregorian Reform initiated an ecclesiastical system of government and
law that stood both against and alongside the acknowledged jurisdiction of
secular rulers.20 While the Church opposed many of the sacral and ecclesiasti-
cal functions that had previously been exercised by temporal authorities, it
acknowledged the legitimacy of a plurality of secular governments: imperial,
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royal, feudal, manorial, mercantile, and urban.21 The resulting “competition
and cooperation of rival limited jurisdictions,” as Berman puts it, provided the
necessary ideological and institutional foundations for the supremacy of law
and the development of Western freedoms.22 Thus, Berman understands the
Western legal tradition to be characterized by a plurality of legal systems within
a common legal order.23 In Berman’s account, discrete systems of law within
each of these jurisdictions developed as jurists drew upon the sophisticated
analyses of the Canon lawyers, initiated by Gratian’s memorable Concordia
Discordantium Canonum of 1140.24 In close detail, Berman chronicles the
development of each of these legal systems over the course of the ensuing cen-
turies.25

By definition, the papal revolution was supranational in scope. It involved,
at its most general level, a confrontation between the universal claims of the
pope against the equally universal claims of the emperor. However, says
Berman, it was in due course followed by a series of revolutions that, though
national in character, had a wider and permanent impact on the Western legal
tradition as a whole. Thus, the Lutheran reformation of the sixteenth century,
while it began in Germany, spread throughout Europe, ushering in a whole
series of fundamental changes to the social, economic, political, and legal land-
scape.26 In the next century, argues Berman, the English revolution, motivated
to a large extent by the beliefs and attitudes of the Calvinist branch of the
Reformation, transformed the public life of England to an extent that also
reverberated throughout the West.27 This was followed in the next century by
the outworking of the deist and rationalist beliefs of the French revolution, as
well as the far-reaching implications of the American revolution in its partly
Protestant, partly Enlightenment character.28 The last and most recent of the
great Western revolutions, according to Berman, was the Russian revolution of
the early twentieth century, whose atheistic state socialism has, albeit indi-
rectly, profoundly influenced the political, economic, and legal character of the
Western legal tradition as a whole.29

Berman self-consciously derives the general scheme of a distinctively
Western culture and civilization, initiated and thereafter punctuated by periodic
revolutions, from Eugen Rosenstock-Huessy’s remarkable Out of Revolution:
Autobiography of Western Man.30 In tracing the Western legal tradition to the
Gregorian reformation, Berman, like Rosenstock-Huessy before him, deliber-
ately challenges the standard historiography that divides Western history into
periods of “Classical Antiquity,” the “Middle Ages” and “Modern Times.”31

Such a periodization, Berman points out, is flatly contradicted by the best in
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recent specialist historical work.32 However, both Berman and Rosenstock-
Huessy also depart from much of specialist historiography in this respect:
Instead of its historicist, nationalist, and particularist emphases, their stories
are deliberately revolutionary in structure, multinational in compass, and uni-
versal in outlook.33 Like Rosenstock-Huessy, Berman’s account of these revo-
lutionary upheavals also gives a great deal of weight to the role of distinctively
religious beliefs, particularly in respect of the papal, German, English, and
American revolutions, contrasted with the characteristically philosophical and
ideological beliefs that underlay the French and Russian revolutions.34

Law and Religion

Time and again, Berman emphasizes the critical role of religious beliefs in the
formation and periodic transformation of the Western legal tradition.35 The
papal revolution was, by definition, a religiously initiated movement. While
the motives and prospects of the Gregorian Reform were undoubtedly shaped
by political, social, and economic factors,36 Gregory VII and his supporters
articulated a distinctly theological rationale for the freedom and independence
of the Church from secular control—a rationale that issued in very specific
legal and jurisdictional consequences.37 Moreover, as Berman demonstrates,
the particular legal doctrines—rules, principles, and concepts—that formed
the substance of the law of the eleventh, twelfth, and thirteenth centuries were
decisively shaped by analogies and metaphors that were “chiefly of a religious
nature.”38 Specific theological doctrines, such as those concerning the last
judgment, the Atonement, the sacraments, and the priesthood, helped to define
the law that was first administered by the ecclesiastical courts and later taken
over by the various secular courts of the era.39 Berman also acknowledges the
important contribution made by concepts derived from Roman law and feudal
practices, but he shows how the distinctive syntheses of these elements,
together with biblical precepts, natural-law principles, and customary law,
built up a sophisticated body of canon law that served as a model and an inspi-
ration for the emergent secular legal systems and jurisdictions.40

The same emphasis on the impact of religious belief is, for the most part,
also evident in Berman’s account of the German revolution in Law and
Revolution, II. His story of the German revolution is almost wholly an account
of the Lutheran reformation and its impact on the law of the German princi-
palities of the sixteenth and seventeenth centuries. In Law and Revolution, II,
entire chapters are devoted to the distinctively Lutheran legal philosophy and
legal science initiated by Luther himself and developed by Lutheran theolo-
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gians and jurists thereafter.41 This is followed by very detailed explanations of
specific developments in German criminal, civil, economic, and social law, all
of which are explained by reference, predominantly, to the impact of distinc-
tively Lutheran theological and juristic formulations.42 It is true that these
chapters also acknowledge the importance of political, scientific, and socioe-
conomic factors,43 as well as the role of humanist legal science.44 Indeed, they
are preceded by a general account of the German reformation as a whole that
seeks to give due weight to the important political and socioeconomic factors
undoubtedly involved.45 However, Berman insists on returning to the religious
factors, even in those cases—such as particular developments in civil and eco-
nomic law—where the evidence he marshals seems to support a predominantly
economic, rather than religious, explanation.46 In those cases where the evi-
dence more strongly supports a religious interpretation—such as the transfor-
mation of the social dimensions of law relating to liturgy, marriage, education,
moral discipline, and poor relief—Berman is very emphatic and systematic
about the religious influences.47

When it comes to the later revolutions—English, French, American, and
Russian—Berman continues to place the emphasis on the religious, philosoph-
ical, and ideological factors. According to Berman, just as the determinative
doctrinal system of the papal revolution was Roman Catholic and the German
revolution was Lutheran, so, he argues, the English revolution was shaped by
Calvinist theology, the French revolution by deist and rationalist assumptions,
the American by both Protestant and Enlightenment beliefs and the Russian by
a thorough-going atheism.48 Despite this emphasis on the connection between
law and religion, however, there is a certain unraveling of the thread to be dis-
cerned in what Berman has to say about the last four great Western revolu-
tions. In the first place, there is the obvious shift from religion to philosophy
and, more particularly, from Christianity through deism to the official atheism
of the Russian revolution. Second, and more subtly, beginning with Berman’s
account of the English revolution, there is a definite sense of religious and ide-
ological fragmentation. Of course, it was the Protestant Reformation in
Germany that initially opened up the possibility of a proliferation of Christian
sects. However, Berman finds himself able to interpret the German revolution
of the sixteenth century almost wholly in terms of Luther and Lutheranism.49

The role of Calvinism and Anabaptism in Germany is acknowledged,50 but it
is in terms of Lutheran political theology and jurisprudence that developments
in German law are explained.51 The unraveling is much more evident, by con-
trast, in Berman’s treatment of the seventeenth century English revolution, by
which time the fragmentary potential of Protestantism was much more in 
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evidence. While Calvinism was clearly the most significant theological force
behind the Puritan revolution in England, it was a Calvinism confronted by a
variety of other religious forces: Roman Catholic and Anglican, Arminian and
Antinomian, and Anabaptist and Quaker.52 Calvinism was itself also sharply
divided, particularly in terms of ecclesiology, among Episcopalians, Presby-
terians, Independents, and Separatists. Within Anglicanism, moreover, an
Erastian policy had been imposed by Henry VIII and defended by Richard
Hooker.53 Indeed, Henry’s motives in breaking with Rome and pronouncing
himself to be head of the Church of England were primarily political and per-
sonal, rather than theological. Only by uncertain and circuitous steps were
Calvinist beliefs eventually incorporated into English church life, law, and
government.

The English revolution in this way represents unique and very difficult
problems of historical interpretation, particularly in terms of Berman’s wider
thesis of law and revolution together with his subsidiary theme of law and reli-
gion. Indeed, it is Berman’s handling of this complex religious situation that
constitutes the chief weakness in his otherwise masterful account. It is pro-
posed to devote the remainder of this article to this particular problem.

Berman’s Account of the English Revolution

Berman’s story in Law and Revolution, II, is shaped by the view that since the
papal revolution of the eleventh and twelfth centuries the periodic revolutions
that have progressively transformed the Western legal tradition have been
national in character.54 The very subject matter and structure of the book is
organized around what he deliberately calls the German and English revolu-
tions. This definition of the revolutions as national, rather than religious, makes
clear that Berman’s law and religion thesis is subsidiary to the law and revolu-
tion thesis. This subordination is relatively less evident in Berman’s first vol-
ume because it is focused on a revolution the nature and scope of which was
religiously or ecclesiastically defined (i.e., the papal revolution). The German
and English revolutions, by contrast, are by definition national revolutions in
which religion was only one factor among many; albeit an important factor,
perhaps even the most important.55

As a consequence, while Berman is solicitous to acknowledge the role of
political, social, and economic dimensions in connection with the originating
papal revolution, it is particularly in respect of the German and English revo-
lutions that the complexity and variety of contributing factors is most empha-
sized. When this is combined in the case of England with a more advanced
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state of Protestant fragmentation, the notion that one is dealing with a specifi-
cally religious revolution is challenged all the more.56 Thus, Berman’s account
of the German revolution can still begin with a chapter entitled “The Reforma-
tion of the Church and of the State, 1517–1555,” followed by a chapter entitled
“Lutheran Legal Philosophy,” whereas his account of the English revolution
commences with chapters respectively entitled “The English Revolution,
1640–1689” and “The Transformation of English Legal Philosophy.”57 The
English revolution, it seems, is less susceptible to a religious interpretation
than is the German.

Berman follows Rosenstock-Huessy in understanding the English revolu-
tion as an extended struggle, stretching over the entire period between 1640
and 1689, and thus including the Civil War and Commonwealth (1640–1660),
the Restoration (1660–1668), and the Glorious Revolution (1688–1689).58

Both sides in the contest were wont, of course, to label these periods in terms
of their own perspectives, and thus Great Rebellion and Interregnum com-
peted, and compete still, with Commonwealth and The First Year of Freedom
Restored.59 In this respect, Berman also follows Rosenstock-Huessy in reinter-
preting the three phases of the entire revolution as a series of restorations,
reflecting the deep character of the upheaval as a revolution that disguised
itself as a restoration.60 Rosenstock-Huessy argues that the English revolution
consisted, in essence, in the abolition of the preexisting Norman Constitution
and its replacement by a Commonwealth. The Norman Constitution—by which
he means the constitutional implications of the papal revolution—was out-
worked in England through the mediation of the Lord Chancellor, who, as
keeper of the king’s conscience and of the great seal, was meant to ensure that
the law enacted in the king’s name and administered by the king’s courts was
infused with the civilizing influence of canon law.61 According to Rosenstock-
Huessy, the era of the Norman Constitution is framed at one end by the mar-
tyrdom of Thomas Beckett at the instigation of Henry II in 1170 and at the
other end by the judicial murder of Thomas More on the command of Henry
VIII in 1535.62 Henry VIII destroyed the Norman Constitution, he says, by
proclaiming himself to be head of the Church of England, thus subordinating
the church to royal power and control. This principle of secular control over
the church, inherited by the Stuarts, was not repudiated by the gentry when
through the House of Commons they initiated and sustained the first phase of
the English revolution. The objective, argues Rosenstock-Huessy, was to place
limits on the power of the king, but the parliamentary party did not seek to do
so by restoring the Gregorian “liberties of the Church.” Rather, he says, they
established a “Commonwealth,” founded upon a “restoration” of the “ancient
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constitution” of England: a common law traced to “time immemorial,” a House
of Commons exercising its “traditional” rights and privileges, and a Book of
Common Prayer belonging to a national church that traced its origins to apos-
tolic roots.63 Compared to the papal revolution, which on Rosenstock-Huessy’s
account was an essentially religious movement, the English revolution con-
sisted, first, in a repudiation of the medieval order established by the papal
revolution and, second, in the establishment of an essentially historical ideol-
ogy—expressed in a historical jurisprudence—which disguised the revolution
as a restoration of a (mythical) past.64

These ideas shape Berman’s account of the English revolution, sometimes
explicitly, at other times implicitly. As noted, Berman’s account is of a national
revolution having European-wide repercussions, and the national character of
the revolution is defined politically. Thus, while Berman commences his first
chapter, dealing with the English revolution, by recounting what he calls the
religious, political, and socioeconomic aspects of the crisis faced by Europe at
the time, the political factors provide the basic framework of analysis. Even
the religious dimension of the crisis is explained as having to do with the prob-
lem of accommodating religious diversity—which is to characterize it in polit-
ical, rather than religious, terms.65 The story thus begins in the sixteenth cen-
tury with a Reformation that is essentially an act of state,66 which progresses
in the next century through a parliamentary revolution, a military dictatorship,
a monarchical restoration, and ends in 1689 with parliamentary supremacy.
The events leading up to and culminating in the Civil War and Commonwealth
era are thus explained in mostly political and legal terms: The story is about
the confrontation between Stuart kings and Parliament, cavaliers and round-
heads, prerogative courts and common law courts, and so on. Economically,
the revolution involved the rise to power of the landed gentry and an emergent
urban mercantile class, supplanting the economic and political power of the
old royal aristocracy. Religiously, the revolution progressed from a Henrican
assertion of Erastian supremacy over the church (with independence from
Rome), through a period of turmoil as Protestant, particularly Calvinist belief
systems in their Puritan, Independent, Presbyterian, and Episcopalian forms
vied with Roman Catholic and Anglo-Catholic forces, as well as a variety of
radical Anabaptist, Quaker, and other sects. The importance of religious and
socioeconomic factors is thus emphasized.67 Yet, the overarching structure of
the argument is based upon the political dimension, the aspect that in fact dom-
inates the story.

In his next chapter, dealing with the transformation of English legal philos-
ophy, it seems that Berman’s chief concern is to explain what was to become
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typical and distinctive about the English legal system, that is, those features
that we today regard as characteristic of the common law: the role of custom
and precedent, the emphasis on case-law, adversarial procedure, and so forth.68

The chapter therefore seeks to explain the philosophical ideas that lay at the
foundation of these characteristics, and thus Berman gives an account of the
emergence of a distinctively English, historical school of jurisprudence, based
on the writings of Richard Hooker, Edward Coke, John Selden, and Matthew
Hale.69 Given this objective, these are probably the right authors to emphasize.
However, in so doing, Berman also wants to explain the distinctively religious
influences that shaped these key figures.70 For this reason, throughout the
chapter, there are many references to Calvinism and to the proliferation of
Calvinist and other Protestant parties. The chapter even closes with the some-
what unconvincing argument that there was a relationship between historical
jurisprudence and Calvinist thought.71

The succeeding chapters, dealing with the transformation of legal science,
criminal law, civil and economic law, and social law, follow the lines thus
established. Political, socioeconomic, and religious factors are all given space,
and the religious aspects are often emphasized. In relation to criminal law, this
is particularly evident.72 The chapter is organized around four topics: (1) the
coexistence and competition of diverse legal systems and jurisdictions (i.e.,
the ongoing impact of the papal revolution), (2) the effect of the triumph of the
common-law courts over their rivals (i.e., politics), (3) the effect of the tri-
umph of the landed gentry (i.e., socioeconomics), and (4) the effect of the tri-
umph of Calvinist moral theology (i.e., religion).73 It is the religious aspect,
however, to which most of the chapter is devoted.

In this connection, Berman offers an intriguing account of the importance
of Anglican moral theology in the development of English criminal law.74

During the late seventeenth and early eighteenth centuries, there appears to
have been a paradoxical proliferation of capital crimes accompanied by a sub-
stantial decline in capital convictions.75 Berman suggests that this paradox is
best explained by Calvinist moral theology in which the Roman Catholic dis-
tinction between mortal and venial sins was rejected:76 all sins were punish-
able by eternal damnation; all believers were called to live lives of holiness;
and yet all sinners, no matter how depraved, could be saved by divine grace.
Berman argues that Anglican theologians, influenced by Calvinist theology,
nonetheless drew a fundamental distinction between the gravity of the sinful
act and the degree of depravity of the sinful will and that it was the latter, a
depraved will, upon which culpability depended. This meant that many (if not
all) crimes were in principle punishable by death, but whether punishment was
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in fact warranted depended upon the degree to which the criminal act was
accompanied by a depraved will. Moreover, what Berman calls Calvinist com-
munitarianism invoked a concern for the moral improvement of the entire com-
monwealth, motivated by a fear that widespread immorality could bring divine
judgment upon England. In accordance with this outlook, Berman argues,
English parliaments vastly expanded the number of offences for which the
maximum penalty was applicable, while English judges and juries tempered
their verdicts according to the moral culpability of the defendant.77

Original arguments like this constitute one of the great strengths of Ber-
man’s book. They also expose its principal weakness. Berman repeatedly refers
to the impact of Calvinist ideas on the English law, but there is no systematic
account of Calvinist theology, let alone Calvinist political theology and
jurisprudence.78 The absence of a chapter that focuses on John Calvin and
Calvinism, renders Berman’s frequent references to Calvinism sometimes
rather vague and confusing. Calvinism is not explained systematically, yet sys-
tematic theological exposition is one of the prime characteristics of Calvinism.
Time and again specifically Calvinist (or Puritan, or Presbyterian, or Anglican)
beliefs are cited as a means of explaining legal developments, but the reader is
left in the dark as to the relationship among the various points of Calvinist
doctrine, as well as to the way in which Anglican, Presbyterian, and Puritan
doctrinal formulations differed one from the other.79 This, in turn, makes it dif-
ficult to determine whether and, if so, to what extent the religious beliefs of
particular Protestant parties impacted English law.80 The result is an attenuated
account of law and religion in the context of the English revolution.

Law and Religion in the English Revolution

Berman’s account of the German revolution begins with a careful and detailed
exposition of Lutheran political theology and jurisprudence as a foundation for
explaining the impact of the Lutheran reformation on German law. By con-
trast, in Berman’s account of the English revolution, particular points of
Calvinist theology are brought in to explain specific developments in English
law, but no systematic exposition of Calvinist political theology and jurispru-
dence is provided. Some very important and insightful remarks are made con-
cerning the impact of Calvinist belief on aspects, particularly, of criminal and
social law, but the wider import of Calvinist doctrine in respect of the English
constitution as a whole is not explained.81 What, then, might an adequately
detailed description of Calvinist political theology and jurisprudence as a foun-
dation for measuring the impact of the Calvinist reformation on English law
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look like? Only the elements of a rudimentary framework can be mentioned
here.

First of all, unless Calvinist teaching is explained as a systematic whole, the
logical force and historical power of the international Calvinist movement then
sweeping across western Europe—an important part of the wider context in
which the English revolution needs to be understood—is unlikely to be appre-
ciated.82 An obvious starting point in such a systematic exposition would be to
begin with the emphasis Calvin himself placed on the doctrine of divine sov-
ereignty that he shared with Luther83 and the confidence in the providential
direction of history that this implied;84 a point that Berman acknowledges and,
indeed, emphasizes.85 Calvin’s forceful doctrine of divine predestination was
associated, systematically, with his emphasis on the postlapsarian depravity of
human nature and, in particular, the noetic effects of sin.86 Both doctrines led
Calvin to approach the question of natural law cautiously, although affirma-
tively. While he acknowledged a universal, postlapsarian, objective knowledge
of the precepts of natural law sufficient to render all people culpable before
God, he underscored the distorting effects of sin and placed greater emphasis
on the revealed law of God in the Bible.87 Like the Lutheran theologians and
jurists before them,88 Calvinists therefore looked primarily to the Decalogue
for guidance in respect of both personal morality and public law.89 Critical,
too, was the Calvinist understanding of the relationship between grace and
law, and the greater emphasis (compared to Lutherans) that Calvinists placed
upon the law, particularly as a guide to Christian conduct.90 An associated dis-
tinguishing feature of Calvinist thought was its willingness to define the church
in legal terms and to affirm the necessity of ecclesiastical jurisdiction.91 This
was in turn linked with the Calvinist insistence on the independence of the
church from state control and the demarcation of ecclesiastical from civil
responsibilities.92 According to Calvinist thought, domestic, ecclesiastical, and
civil governments are ordained by God to perform their own distinct func-
tions.93 Moreover, Calvinists typically understood God’s relationship with
humanity in covenantal terms,94 and the idea of covenant provided a compre-
hensive framework according to which they understood the formation and
functioning of family, church, and state.95 The covenantal framework empha-
sized both divine ordination and human concurrence in the formation of earthly
institutions and became the basis upon which theories of representative gov-
ernment, federally organized societal structures, and magisterial resistance to
tyranny were developed.96

All of these aspects of Calvinist political theology and jurisprudence can be
identified as motivating forces within England during the revolutionary
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period.97 Berman draws attention to a number of them, but does not, as has
been said, explain them systematically;98 nor in Law and Revolution, II, at
least, does he indicate their capacity to explain many of the specifically politi-
cal and constitutional changes effected by the English revolution. As far as
English politics and constitutional law is concerned, Berman prefers to focus
initially on the views of Richard Hooker and James I and to contrast their
views with those of the Calvinists. However, the views of the Calvinists them-
selves are not explained.99 Likewise, rather than discuss the relationship
between Calvinist political theology and the parliamentary opposition to the
Stuart kings, Berman concentrates on the opposition of the common lawyers,
led by Coke, Selden, and Hale.100 Berman’s main objective is thus limited
to explaining what he regards as the general characteristics of the English
common-law system (via the historical jurisprudence of Coke, Selden, and
Hale). While the impact of Calvinist beliefs on particular aspects of criminal,
civil, economic, and social law is covered in some detail, its impact on English
constitutional law is generally neglected.101

Toward the end of the chapter dealing with English legal philosophy, it is
true, there is a brief exposition of Calvinist thought. Berman argues that five
basic Calvinist tenets were of significance: (1) a confidence that history is an
outworking of divine providence, (2) a sense that Christians are under a reli-
gious duty to reform the world, (3) a conviction that law is a divine means of
reformation, (4) a belief in covenant as the foundation of corporate existence
and social life, and (5) a stress on hard work, austerity, frugality, reliability,
discipline, and vocational commitment.102 However, Calvinist political theol-
ogy is omitted from this list—a remarkable omission because in an earlier
essay, Berman covers precisely the same ground, but adds a sixth characteris-
tic, namely “the Calvinist principle of government.” As Berman points out in
that essay, Calvinist political theology vigorously promoted government by
representative leaders of the community (i.e., elders and lower magistrates)
and affirmed that a tyrannical government ought to be resisted by the lower
magistrates as leaders and representatives of the people.103 These principles,
Berman acknowledges, provided the English Puritans with the “theory and
vision” to “fight a civil war, overthrow the monarchy, and establish Parliamen-
tary supremacy.”104 These are very important points to make, but none of this
appears in Law and Revolution, II.105 The impact of Calvinist political theol-
ogy on the constitutional law of England is thus downplayed.106

Berman also discounts the enduring significance of Calvinist ecclesiastical
thought. His argument is that Calvinism promoted an essentially “congrega-
tional” concept of government, and that such a concept was inadequate to the

Nicholas Aroney



369

administration of an entire nation.107 Whatever element of truth there may be
in this, a more systematic and detailed explanation of the variety of ecclesiolo-
gies adhered to by those who subscribed to Calvinist theological doctrines
would have helped to make the point more clearly and parsimoniously. Berman
acknowledges the fact that Episcopalians, Presbyterians, Independents, and
Separatists differed on questions of church government, but he does not explain
their views in adequate detail and, at critical points, tends to conflate them.108

In the first place, while Presbyterians certainly believed that government in
the church ought to be vested in representative elders, elected by the commu-
nicant members of individual congregations (as Berman emphasizes), they
also affirmed that congregations ought to be united (federally) at a regional,
national (and, in principle, transnational) level, governed by a system of graded
courts, conciliar in composition and consisting of official representatives of
the constituent congregations and regions.109 It is thus misleading for Berman
to suggest that Calvinist ecclesiology, because of its congregational concept of
church government, lacked the institutional resources to address the govern-
ment of an entire nation. It is only by conflating Presbyterianism with
Independency that the argument carries any weight. It was the Independents
(also known as Congregationalists) who resisted the suggestion that individual
congregations should be subject to the government and judicial determinations
of the courts and councils of the wider church.110 Separatists (also known as
Brownists) took the matter further, insisting that the Anglican Church as it
stood was not a true church and that complete separation from it was a
Protestant obligation.111 During the early period of the revolution, the Presby-
terian party dominated Parliament. However, Congregationalist and Separatist
influence grew with the rise to power of Oliver Cromwell (who was sympa-
thetic to Independency).112 The religious instability to which Berman refers
should not be attributed to Calvinism in general but must be understood in the
context of these competing ecclesiologies.113

Moreover, the significance of the various Calvinist positions on church gov-
ernment and civil polity should not be measured by their long-term impact in
England alone. Presbyterianism came to be established in Scotland; Reformed
polity was established within the Dutch Republic; and, in the American
colonies, Calvinist and other Protestant groups were free to settle in particular
regions and implement their particular concepts of ecclesiastical and civil gov-
ernment.114 The significance of these developments for the Western legal tra-
dition as a whole should not be discounted simply because they occurred out-
side the realm of England. The English revolution was certainly an event of
outstanding transnational importance, but it was precisely in conjunction with
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events in places such as Scotland, the Dutch Republic, and the American
colonies that this was the case. On Berman’s argument, the story of America is
part and parcel of a subsequent and distinct revolution (and thus outside the
scope of Law and Revolution, II). A complete account of the origin and devel-
opment of the American constitutional system, however, would certainly have
to take into consideration the corporate religious diversity that typified the
early colonies of North America, understood in the context of Calvinist eccle-
siology and political theology, along with other Protestant belief systems.115

In his conclusion, Berman argues that the English revolution was eventu-
ally resolved in the form of a constitutional monarchy with parliamentary
supremacy and an Anglican establishment with toleration for dissenting
Protestants.116 Latitudinarianism came to dominate Anglican theology, just as
toleration became a governing principle of English politics.117 In explanation
of these developments, Berman gestures toward a number of factors: among
them, religious diversity and an emergent scientific “relativism,”118 but, again,
the discussion is very brief. A more systematic account of emergent liberal
doctrines would have helped a great deal, starting, perhaps, with Jacob
Arminius and his protégé, Hugo Grotius,119 together with their English disci-
ples, John Milton and John Locke.120 A concluding account of these ideas
might have helped to explain the religious motifs and philosophical assump-
tions of the constitutional and ecclesiastical settlement of 1689, as well as lay
some of the necessary groundwork for an examination of the French and
American revolutions in terms of their impact on the Western legal tradition as
a whole.

Conclusion

Berman’s objective is to tell the story of the Western legal tradition; however,
as he is fond of pointing out, tradition is best understood, not as “the dead
faith of the living,” but rather as “the living faith of the dead.”121 A tradition,
therefore, is a faith that stretches over generations. Thus, to explain the Western
legal tradition it is necessary to explain its motivating faith. To do that fully
means that the law and religion thesis must guide the narrative. However,
Berman—following Rosenstock-Huessy—treats the law and revolution thesis
as primary, thus identifying a succession of national revolutions as the sub-
stance and object of his inquiry in Law and Revolution, II. Certainly, the lead-
ing role taken by German princes and English monarchs in establishing the
Reformation within their own domains, as well as the rise of state sovereignty
after the Peace of Westphalia (1648),122 justifies this emphasis on national rev-
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olution in terms of Berman’s law and revolution thesis. The history of the
Western legal tradition before, during, and after the sixteenth century, how-
ever, is just as much a story of supranational religious and ideological move-
ments (the law and religion thesis) as it is about national revolutions.123 In part
1 of Law and Revolution, II dealing with the Lutheran reformation in revolu-
tionary Germany, Berman largely succeeds in giving due weight to both the-
ses. However, in part 2, dealing with the English revolution, the law and revo-
lution thesis overly determines the structure and scope of the argument such
that the importance of the Calvinist and other religious dimensions of the
English revolution are in certain important respects neglected and obscured.
This is not to suggest that Berman should have written a different book, one in
which law and religion is the dominating thesis. The importance of the nation-
state in the historical development of the Western legal tradition is undoubt-
edly clear, but it is to suggest that Berman’s account of the English revolution
might have devoted more space to a systematic exposition of Calvinist politi-
cal theology, ecclesiology, and jurisprudence as a framework for discussing
the transformative changes to the English legal system effected during, and as
a result of, the English reformation. Berman believes that the Western legal
tradition is in crisis and that the first step toward a solution is to recover an
understanding of the motivating beliefs that have from time to time inspired
that tradition.124 Berman’s account of the papal, Lutheran, and Calvinist refor-
mations admirably retrieve for us three vastly important parts of the story, and
the achievement is truly remarkable. It is only to be regretted that a more sys-
tematic account of the Calvinist revolution was not forthcoming.
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